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Who are we?

Coverage lawyers for insurers

Liability insurers – duty to defend and indemnify policyholders against 
claims made by third parties

Instructed on many of the active climate change lawsuits in the U.S. 
and elsewhere



Agenda

Climate Change litigation outside Europe – what, why, 
trends, future

Insurers’ exposure

Solutions, challenges and opportunities



Climate Change Litigation

What?

Increasing

Targets 
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European and Global Claims

Commission on Human Rights of the Philippines (December 2019)

Urgenda vs The Netherlands (December 2019)

Milieudefensie v Royal Dutch Shell (May 2021)

Lliyua v RWE (ongoing)

Notre Affaire à Tous and Others v. Total (January 2020)

Children’s Climate Change Case at the ECHR (2020)

Notre Affaire à Tous and Others v France (judgment 2021)
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UK



U.S.

U.S.



U.S.

Tort/nuisance
Comer v Murphy (2010)

Kivalina (2013)

California nuisance claims (2018)

Securities & Financial Regulation
2018 New York v Exxon

2019 Massachusetts v Exxon

Consumer Protection / Greenwashing
Minnesota v. American Petroleum Institute et al., case number 0:20-cv-01636



U.S.

Tort / nuisance climate change claims

First wave – 2007-2011 (dismissed for standing)

Second wave – 2018 onwards

Main issue: forum

Comer v Murphy (2010)
Kivalina (2013)

California nuisance claims (2018)
Massachusetts v Exxon (2019)
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Trends

New types of litigation

Movement building

Changing defences

Attribution science 

One size does not fit all



What does success look like?

Fight to the Death

Developing case law

Shaping public debate

Discovery

Judgment



Litigation is working

Public opinion

Political action

Where next? 



Companies face increasing pressure
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Insurers’ exposure

Trillions of Dollars of 
damages and indemnity 
will be exchanged in 
connection with climate 
change.





Policyholders face increasing pressure
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Insurers face increasing pressure

Company

Tort/nuisance

Securities actionsConsumer protection / 
greenwashing

Human rights / 
constitutional

Litigation
Regulation

Political

Social

Economic

Liability Insurance



Liability Exposure

Liability exposure like any other liability exposure
Liability Insurance

- duty to defend
- duty to settle
- duty to indemnify

Long tail liability claim
vertical and horizontal liability exposures
captives and reinsurance 



Solutions – seen this before
Long tail pollution / environmental claims

Asbestos

MTBE

Tobacco



Wording and Coverage

Exclusions

for pollution … from … gases … 
or pollutants into … atmosphere

claims … from … pollution



Wording and Coverage

liability for … Property Damage arising out of 
end-use of Insured’s Products

Pollution exclusion does not apply to:
(d) Product Pollution Liability



Wording and Coverage

AES Corporation v. Steadfast 725 S.E.2d 532 (2012)

“Occurrence” means … event … neither intended or expected



Exclusions

Goals
Traction
Caution
Debate
3rd party vs 1st party
Fines and penalties?



Lessons Learned and Forgotten?



Lessons Learned and Forgotten?

Notwithstanding any other provision in this policy, it is hereby agreed 
that no coverage is provided under this (re)insurance for any actual or 
alleged liability of the Insured for causing or contributing to climate 
change or its consequences.



Follow the Fortunes

Reinsurance
Captives
Claims Cooperation vs Claims Control
Cedant’s discretion to determine coverage
Governing Law 
Conflict of Law



Action needed

Company level

Underwriting and claims level



Reality



What If We’re First?!

Affirmation

Accountability



Challenges

Market structure 

Reinsurance





Climate change and insurers
Climate change = business issue = insurance issue

Unique exposure:
(1) investor risk / shareholder obligations
(2) underwriting side / paying claims

Coverage & strategic concerns
Opportunity to shape change
Insurance reflects economy
Sovereign issue?


